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INTRODUCTION

Az lare 1g Tecent American history as the garg
Was atijil a tightly racially SEgTegatead foclety,
Prohibited frop enjoying access to equal pubiie a
education, etployment, voting righes
goclal life. Ope of the products of the Black g

¥ 1960z, America
where Blacky WerTse
ccommodatiuns,

of Title VII, Frepared hy the 7.5, Civil Righes Co

monitoring 2Rency established ig 1557, stated its Purpose ag
follows:

to thelr race, eolor, Teligion, %eX, or natlaong]
origin. This treatment Must be given in all Phases
of enployment, ineluding hiring, Proemotion, firing,
apprenticeship and other training Programs, and

job assipgnments, (1)

Bave those whe complained of discricination 1n employment the right
L6 a hearing by either 5 pey agenc¢y, the Equal Eaployment
Opportunity Coemminsion ar ehe U. s. Attorney General,

Actually, the concepr of "affirmative actign” w88 older thap
the 1964 Act aince 1t wag contained in Pres{dene John Kennedy'yg
Executive Order po. 10925 of March 6, 1961, establishing the
President's Committee an Eqral Employment Gpportunity. After the
1964 Aet was passed, President Lyndon Johnszon Issued Executive
Order no. 11246 i an effort to extend the wvelfght of the Act to

dystem of complliance With the Order based on guidelinegg that
directed firmg to haye "goals and timetables."(2) Indeed, by 1949
duering the 4dminlstration of Richard Nixon, the DFEGP.develapgd a

which had received federal funds for houging condtruction. The
madel was based on the Azzumption that 4 hiring goal shonid be
estabished bYased on the relationship between tha Proporticn of

would be achieveqd,

By 1970, the guidelines had moved in the direction of
achieviag "result*uriented" compliance, but the raal landmasri event
was the 1971 Griggs v Duke Pawer Company decision of the Suprema




advantages as afforded by Affirmative Actlion. However, raclam 1s
ap pervasive that the advantages they may enjoy wlith respect to one
category may net transfer to another - witneas the difficultey
so-called advantaged Blacks have with accesa to ordinary services
auch as housing, transportatien, and ete.

Philosophers such as Robert Wozick make a strong argumeat for
indlvidual rights as the fundamental basia of soclety.{7) And
indeed, one of the unique properties of America 1s Just that - the
availability of fndividual oppertunity and individual sighes -
within Yimits. However, a doctrineg of absolute individuallam
cverlooks, as he alsc indicated the fact that the theory of justice
as an entitlement depends upon what happended historically.(8) 1In
this case, we must consider the very definiticn ¢f what conatitutes
historical movraiity as subjective ipaasmuch as the victimizer and
the victim views the problem frem the perspective of thelir own
group, Supporters of absolute individuyalism, however, dismiss a
faral contradiction of Americen history existing between the
individval rights of white males and the subordination of Blacks as
s group constituticnally and in soclal practice.

The 19684 Civll Ripghts law, then, acts as an admlasion of the
fact of racfal exlusion and discriminaticon against Blacks and the
resulting lnequallty of the races, and sets forth an ampeliorvative
wmachantism in Afflrmative Action. The i{mplementationm of thila legal
regime in the pazt 25 yesrs, has worked to make oppoertunities mare
equal and America more demecratic as a by-product. However, It has
not had the desired comprehensive fmpact because for most of the
iife of thiz Act, 1t has been administered temuously by governments
that were elther politically more comservative thazx that which
established it, or outright hostile to its enforcement.

TBE COUHMTER-REVOLUTICON

In recent yesaTs, the concept of Affirmative Action has become
contantious becauwse of the presumption that 1n its ifmplementation
there has been wide-spread uee of "racl1al™ 1.e. Black preferances
over more qualified whitea for employment, job trainimg, educatlon
aad a varlety of other soclal resources. Maoy of those whe oppose
Affirmative Actioun believe that those who employ 1t have perverted
the amelioretive principle from one of promoting equal opportunity
to one of giving of group certaln advantages over another. Seyamour
Martin Lipset, for example, saya:

Compensatory action lovelves measures to help dis-
advantaged groups cateh vp to the standards of
competition set by the larger scclety. Preferenmtlal
treatment invelves suspending the standsrdz --
adapting quotas or other devices that favor citizens
on the basis of thelr membership 1n groups rather
on the basls of merit. (9)



devices for enployment that were unrelated to job Performance and
which were, therefore, unrelated to "business necessity." Inp
rendering its declsfon, the Coure addressed the thoray problem of
whether an employer’s "fntent" to discriminate was a permissible
defense which cutwelghted the "effectr" of these practices fn terms
of the 1mpact upon the victims. The Coure 2ald that the absance of
discriminatery f{ntent was not sufficient to redeen enployment
Procedurea which placed a "diaparate impact” upen minority groups
by excluding them from Job opportunicies, Thus, the burden of ?
proof was placed squarely on the employer.(5)

PHILOSOPHICAL ISSUES

It {s important to note that behind the legal framework of
Affirmative Action stands a Philosephical notion: that tha
objective of this law 15 to assfist in the creatica of , demoecratie
80cliety and that this cannct be achleved, a3z Yarba and Orren
obsetve without equality.{&) Thus, to the extent thart Blacks, in
the past the present, are sublected the use of racfal criteria
where critical life declislons are made by those external ro them,
the promstion of equality requires a regime of amelicration,
Affirmative Actjien i3 a concept which Buggests that io order to
compensate Hlacks, othar disadvantaged minorities ang women for
past discrimination, Baclal resovrces such as Jobs, efucation,
enployment, housing, and ete. should be distributed in such a way
that promotes the yitimate sccial objective of aquality.* Indeed,
the Constituticn of thg United States is vsed as the basgfs for such
A0 argument, sipce 1t legitimizes the objective of social equality
in the Fourteenth Amendment in its emphasis upen the right of all
¢itizens to "equal protection of the laws." In any case, 1t has
been clear that besides the statement of thias general principle, 1t
Detessary ta elaborate the legal protections of equality in a
number of fields and to specify the mechanism by which it would be
achievead.

Some abservers, however, have agreed that there i3 8 moral
obligatcion of soclety to compensate for past racial discrimination
Agaiast Blacks and, of course, slavery, but question whether or naot
this moral obligation {s greater than the right of the person who
may be prevented from employment on grounds other than merit.{5)}
They point osut that there 18 & conflict between the distributive
Tights of ane person versus the moral Tights of another. Thisg
poirt of view, however, dismisses by Inference, the massive
distributive deficit that also accrued as a4 Tesult of the meral
violation of Black vights. Affirmative Action then, is not merely
the reasult of a woral obligation, but &n issue of correcting tha
historical balance of rescurces as well.

In addition, tha question has been Taised cencerning when
compengation teases to apply to members of a vietimlized class who
do not appear to continve to warrant such a description.{6) This
kas Jed to the feeling by some that, for example, the offspring of
cbhvisualy piddle and upper class Blacks should not enjoy such




Lipset presents a model of Affirmative Action, however, that
is contradicted by a serles of underlying assumptions in his
gtatement that bear c¢loaser derutiny. They Include the fact that,
first, in general Blacks need to acquire the skills that make 1t
poessible for them to "cateh-up” to the competitive standards of the
larger soclety; second, the degree of "compenssatory action"
necessary to prepare g significant segfment of the Black populaticn
to compete would be forthcoming; third, that sccial cempetition
broadly contruved in many areas of life 1s based on true "meric";
that quotas are the bagse device for amelicration; and last, that
the temedy should ke cast in terms of indlviduala rather than
Eroups.

1. The skills gap. There most certainly fs = gap between
Blacks and whites, such that Blacks are often not 2zble to compete
with whites. However, there are also many areas of American 1ife
where Blacks have been able t¢ compete and because of unfalr
standards, they have lost out in any case. The soccioc-economic
differences betweer the Black and white communities, then, are mnot
purely the result of the lack of competitive skills possessed by
Blacks, but other facters as well. By definftion, fair competition
cannect exlarc within & racist scefety. Proof of thls assertion Ls
the fact that until falrly recentiy, Black college gradvates made
an average salary that was lower than white high school graduates.
In fact, Blacks have virtually clesed the high schoel graduation
gap with whites to the point that they are withie five percent of
equality, however, the teepage unemployment rate among Blacks
youths has risen compared to white teens. }

2, Compensatien but not guaranteed results. The mofe
conservative doctrine holds that inatead of Blacks being given
preferences which they do not deserve and for which they often fail
in the expected levels of performance, they ahould rather prepare
thesselves to compete through compensatory programs. HNo one would
argue that compensaltory programs are necessary. Rather, ir is
difficult, first of all to have confidence that thke requisite level
of resources will be placed into compensatory programs to truly
enable Blacks to compete, since 80 many of those who argue far a
compensatory strategy at the same time would support the sev ere
restriction of scciasl resscurcez which make such a stategy
effective. Secondly, after acquiring competitive sk1lls, 1t has
been demonstrated that raciem often prevent Blacks from enjoying
equal treatment in the labor force. 1In fact, there 1s what has
been called a "glass celliag" where ofren highly qualiffed Blacks
in American corporations are not advanced to management levela
becauvse of their race, not their ¢ompetence.

3. Meritriclous basis of soveclal advancement. In his emphasis
o smerit, Lipset makes an Inference that the opportunity structure
in America 1s not strongly biased by favoritism based on such
negative factors as racism, sex{isam, and other soctal biases. While
personal competence may be naecessary every part of the social
system which supplies the labor force has been vulnersble tao the
strong influence of biases based upon family ties,

£oclal class,



ethnlelty, scefal networks, ot other such social dynamics. JTn a
society where racisl peparation 1a significant, the lack ef access
by Elacks to such zccial interaction with whites en termg of
eguality has disadvantaged them with rTespect to the atructure of
competition for employment and other social Tescurces,
vords, te the extent that some have argued that ™
opportunities proportisnal to their talents," thig principle 1s
ancti-democratic £n that 1t constructs an elite unleavened by the
ordinary talents and perspectives which comprise most of
people.{10)

4, Quotas. A “"guota" 18 simply defined as a proportioNal
share of 2 total. However, critica of Afficrmative Action charge
that preferential quotaa dictates that Blacks and other micorities
must be incleded Iin the workforce of a company with respect to a
mechanical method of fulfllling a proportionate Eeal), rather than
by merit or qualifications. Imn effect, they supggest thar thea
regime eof Affirmative Action ignores qualifications, especially
quaiified whites, In favor of less qualiflied Blacks. The base
gssumption i3 that Blacks are almost always ungualified relative o
vhites, an assuoption that, oo its face, t3 racisrt. The racism is
coepounded by the {mputation that moat Affirmative Action Program
operate on & quota bssils without subatantial evidence.

In fact, the history of this charge steme from a 1978
decision of the Supreme Court, when & white appiicant to the
University of Califoraia at Davis Medical School, Alan Pakke,
chatged that except for the affirmatlive sction progranm favoring
gngualified Blacks he would have deen admitted. The Court found
that the system used by the medical school reseubled a quota im
that race wags the domionant factor, and that race ceoculd be taken
into account as one among A nulmber of factors in making a decision
to admit students into the medical school.{I1) FHeverthelesas, it
should be noted that becauae o0f the differing perceptions of the
affect of racism within American soclety, Blackes and whites have
different views on the necessity for quetas. JIe a 1%91 Wewsweek
survey, the following questions was asked:

In other
pPeople deserve

"Can fairness in education, hirtng and promotion be accomplished
without quotas?® The response was zs follows:

¥hites Blacks
Tes 597 267
¥o 197 617

Source: "The Wew Palitics of Race, Newsweek, 1991, p. 29.

This result stands as 4 symbollc Teferent of the differing feelings
on the issve and perhaps the different perceptions to which gociety
can go ia making racial amelioraticn.

4. Individualism v group-orlented solutions. OCpponenta of
Affirmative Actlon argue that one of itas flaws 1s that it accords
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special preferences to groups rather than to individuals. However,
the individualist emphaalis may also serve az & velled attempt to
deny and obfuscate the fact of group asuberdinstion and
victimization, regardleas of the fact that some Individuasls have -
as they always will - tise above this historical fact and excell
without tegard to aspecial assistance. Othetrs argue that rather
than race, the emphasis should be placed I{f at all, oan
disadvantaged classesa both Black and white. Hawever, if there is
racism, then it {3 possibie for discrimination to take place even
within a elaass atructure, such that the benefits of an ameliorative
regime are still distributed unegqually.

Lipsat's highly speclious assumptions on Affirmative Action
aside, It Is factuyal that there 15 a frayed national concensus on
the Issue, even given the relatively small dagree of progress made
by Blacks through Affirmative Action during the past 25 years. For
although the principle of antidiscrimination has achieved formal
status, there is stiil a substantial question in the mind of
opponenty of Affirmative Action as to the degree of resfdual raclal
discriminaticn and victimization which exi{sts, and hence, the
concensus 18 politicized.(12) The factors responsible for damaging
the concensus are bazed, in part, on the econamic squeeze of the
Amerlcan middle zlass, bringing into sharp relief the
"affordability" of soclal/racial equality, and yet the irony is
that the achievement of equality is urgent becauyse of Its
Telationshlp to the future economic viablity of society. In
addition, the rise of such soclal dynamlcs as racfally motivated
vialence reveal an even more conservative policical cultvre that
has affected racial perceptions of the fairness of affirmative
action. Both factors have been powerful conmtributors to the
perception of a sum/zero relationship.

This fraying national concensus on civil rights has altao bean
dramaticsally reflected in major pelitical institutloens such as the
Supreme Court. Past president Ronmald Reagan played a role in
shaping a more comservative direction of the high Court by 4 series
of appointrments during his two terms. WHe elevated Justice Willfam
Reinquist to Chief Justice snd appointed three others: Sandra Day
C'Conner, Anthony Kennedy and Antonin Scalia. This made possible
the conservative maJority om social Issues by about 1987 and the
Court proceeded to render & serles of crippling decisions with
Tespect to Affirmative Action. For example:

1. In HMartin v ¥ilks the Court held that successiva challenpes to a
comsent decree resolving discerinination claims could be made by

parties deemed to be aggrieved at any time after the settlement was
achieved hetwaen the parties te the dispute, {1988}

2, In Wards Cove v. Antonlo, the Court held that the burden of
proof rest with the plaintiff to prove that the employment
practices of employers created a "disparate Lmpact ™ including the
indentification of statiatical disparities in the various steps of
the employment process.{1988)




4. In Lotance v AT & T (109 § Cr. 2261) the r

. ] ourt fﬂﬂnd L [
discriminatory Pollcy could ony be thallenged at the tize o?‘it:
adoption, rather than at any octher time. (1989)

3. In Patterson v McLean Credft Unien (10% S, Ct.

held that only at the original making of a coutraciazzglghe Coure
discrimination be challenged. (198%) The Coure also held
v Mcelrary that discrimfnation i{n private contracting 4id o
under the jucvisdiction of Title VII,

iz Runyan
ot fall

THE CIVIL RIGHTS ACT

Under the American system, although tha Supreme Court has the
responsibility to fnterpret the constitutionality of acts of the
Congress, Conpress 15 the final authority on the law, zince i Im
the body which vepresents the will of the people. Thus, {no 1999,
the Congress passed a Civil Rights bB1ll which Bought to reverse the
negative decislons of the Court and re-establish the status qua
ante. Thia bill was vetoed by George Bush who called it a "raclal
quota™ bill and it was 12 votes in the House and 1 vote 3in the
Senate short of over-riding the presidential veto, therehy failing
to tecome law. However, im 1991 a Bill was apain passed and this
time there was npo veto since Bush was undoubtabily ¥ylelding to the
twin pressures of the Impact of the Clarence Thomas nomination
vhich ralsed the questlon of the civil Tights of women and the
emergence of David Duke, a racist candidate for presdent who
opposed Affirmative Acticn.

Some of the corrective provisions of this Bill {13} arte as
fFollows:

1. In general, the Bi{ll sald that the Congress found that the Wards
Cove decision of the Court had weakened the scope of Federal
protections agatnat Iintentional discrimipnation and that therefore,
new legialation was necessary, then {t proceeded to strengthen
damages for intentional dlacrivination.

2. The B111 reversed the Price Waterhouse decision and resurrected
the “"disparate lmpact” standards by defining what Lt constituted
and balanced the burden on the complainant to demonstrate that
etuployment practices were discriminatory by charglng the respondent
to demomstrate the "business necessity" of such employment
practices.



3. The Bill prohibited the practice of "race norming" or adjusting
the scotes of tests for enmployment based om race, gender, color,
religion or natlonal origin.

4. It affected the Lorgnce v A T & T decisfon by reaffirming the
prohibition that race, color, religion or maticnal origin could be
nszed a3 metivating factors 1in employment decizions.

5. The Bill reversed Martin v Wilks to the extent that consent
decreaes resolving discyimination clalme could not bae challengad ex
post facte where due notice had been given and where adequate
opportunity to intervene had also be provided,

The pagsape of this BI1ll, therefore, constituted strong
evidence that although the eriginal consensus on Affirmative Action
is fraying, 8 svbstantial consensus stil) exIiste inasmuch as this
principle of racfal amelloration has become partt of the culture of
business, government and private institytional! life.

Gaing from Affirmative Action

Ag suggested above, part of what has fueled the resction
against Affirmative Actlon 13 the notiom that Blacks have
progressed in society to the peint that an ameliorative regime Is
no longer mecesgsary. This ralses the question of how much
progress is necessary before the steps takenm to provide zoclal
equality hetween the races will be lifted - and, most Important -
who shall decide.

This 13 a complicated questlion, becauvse on the one hand,
Blacks have made vndenlable progress In America, much of which
canrot be attributed to any amelicrative legal regime. For
example, while Blacks are disadventaged relative to whites, they
are the largest Black middle class In the world. And additiogal
soclo-econcmie¢ facts are that: in 1988, of those Elacks over 25
years of age, 75% had completed at least four yeara of high school,
26T of this pumber having completed four years of college; &5% of
2l1 Blacks were 1a the labor force; over 301 made the national
median fnceme; 13.3% of all Black males and 17.5% of Black females
held managerial or professional positions; and today over one
million Black yecuths are in college or university.{14) On the
other hand, am analysis of comparative wage 2arninga betweea Blacks
and whites reveals that in 1989 although Black dgpregate lncome was
$266 bilion, average Black income was $8,747, or only 59% of white
income at $14,896.(15) Indeed the racio of Black/white earnings
has fluctuated from 56% to 59% for the nearly 20 year pexriod
between 1970 and 1989. Only Black families of ¢ollege educated
individuals with two incomes approache average white family inconme
to any degree of parlty amd here the ratio Improves to 80%.
However, such famflies conatitute lesj than 25% of all Black
families.

These figures on earnings are driven by employment rates.
Data for 19B% fndicates that Black lahor force Particlpation




continued to decline to the point that 55.5% reflected the
employment/population ratioe. The comparable figure for whites was
63.1% which means that for every 100 whites employed, there are 88
Blacks.(16) With respect to the impact of Affirnat;?e Action, 1t
should be noted that while Black labor force Participation '
Increased only 2% between 1972 ang 1987, white fenale rates
increased 14%. This means that Affirmative Actioz has g1

8 given a more
poverful assist to white females, and therefore, to white families
thao to Blacks!

Add to the dismal Plcture of Black earnin
the labor force and growth in employment over i:;!"ih::;l’s:::tign =
whites, that Blacks increasingly experfence diserintnatton in the
wortkplace, ngs complalints of fl!lnt.rlmlunLiun treache¢ ﬁﬂ'.ﬂﬂﬂ' in 1991,
And this does not approach the actual level of the Phemonenon
since Evan Kemp, Jr., Chalrman of the EEDC himse]* Ssaid that ;;h“
level represents as little as 2% of Astudl sases.l17) Moge of
these complaints involve charges of improper termination, either
premptorily or at the end of fixed terms of employment, and most of
these lnvolve ractial discrimination.

The social Impact of such comparative progress {s that Blacks
are still not represented in many leading positiozs in society, It
is provable, for Instance, that there are few Black heads of major
corporations, major universities, or other major institutions.
Indeed, a recent report of the Department of labor has ldentified
the existence of a "glassg cefling," a phenomenon ¥hich described
the "inexplicable" absence of Blacks, other minorities and women at
the top levels of American corporations and their testimony on the
difficulty of achieving such status, 1In fact, Title II of the 1991
Civil Rights Act establishes a "Glass Ceiling Comnission" to study
the problem and make recommendations to the Departnent of Labor to
solve the problem.

The current action of the Congress has temporarily righted the
balance in the legal status of Affirmative Action. In so doing, a
Statement has been made that the time is not right for the regime
to end. However, a vigorous public dialogue exist between
proponents and opponents that is also seeded with the views of
Black conservatives, necconservatives and pragmatiats. Survey data
shows that the Black commuity nevertherless, contiaues to support
Affirmative Action, but it depends upon how the qrestion 1s asked.

For example, in the Newsweek survey cited above, while whites
oppose it by 72%, Black favor it by 48%.(18) The question is
framed thusly: "Do you believe that because of past discrimination
against Blacks people, qualified Blacks should recelve preference
over equally qualified whites in such matters as getting Iinto
college or getting jobs?" However, when the simple form of the
question 1s utilized (For example: Do you believe in Affirmative
Action should be used in employment to correct past discrimination
and slavery In order to allow Black people to catch up?) the degree
of support rises.(19) So, Blacks have decided that the laws and
practices that assist them with access to employment are still
needed, but a large segment of the American population wants it to
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end. Furthermore the political institutions appear aplit, since
the Supreme Court apparently opposes 1t, while the Congress
gupports 1t and the Executive branch still enforces it, albiet ip a
manner less than enthusiastically. It 1s difficolt to determine
which view will bhe decisive jn this matter, but it 1a certain that
it will Test within the political system, mnat necesasarily upon what
15 right, meral of just.

RELEVANCE TO BRAZIL

The question of whether or not the principle of Affirmative
Acerion L8 relevant to Brazil ia a question for Brazilians te
decide, However, in one reapect, the Civil Rights Act will apply,
cipee Section 109 of Title 1 establishes that the reach of the law
has extra-territorial application whare American citizen employees
of Amerlcan owned firms in foreign countries are concerned. 1In
short, Amerlean employees have the right ta redzess under the Civil
Rights Act unless compliance by an employer would cause violate the
law of the country within which the workplace was located. 8o,
where Brazillian and American employees of American firans work
together, Brazilians would undoubtely be exposed to the law, silace
Americans would be protected by It. This is presemed to be the
case, aince some white Americanz whe work Lo Japanese firms in the
United States and who have alleged raclal discrizxination in
employment because managera have glven tacfial preferences to
Japanese, have benefitred from Affirmative Action law.(20) With
respect Lo the relavance of the American model of Affirmative
Action for the Braziliam soclety, it would appear that son#
policical clarificaticns would be necessary. The first lssue would
be to declde to acknowledge that there is racism within RBraziiian
society, and to gescribe how It fumctions - aleng with economic
class -~ to affect patterns of access to resources such as
employment. Without this, no regime of amelioration is possible.
Subsequent decisions, however, would be to address the question of
whether the amelforative regime would be more 1ndividval-based or
gproup-based. Another might be whether or not to fashilon a
compensatory or preferential system of relief or both. All of
this, it should be finally added, depends upon the particular
vision of Brazilian society, whether there is the desire to
egtablish the connection between demscracy and equality In condiept
and practice, and between equality and ameliorative public paolley.

The last point above may be most relevant acnd, after all, 1is
the firat and most important far amy sccliety which truly seeks
harmonious social relationships smong cultural groups. The
application of principles to prteblems of economie Inequality,
however, 13 seldom an act of benevolence on the part of the
powerful, but comes as a reault of forvcing cartain political izzues
into the national consclousness and then forging a pelitical
concensus for change. The most powerful underlying factor, then
may bhe the inlciative of the oppressed teo establish thelr own
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viatoen of thesr vicetimlzation

and to promote the Tight correctivae
selutions by thelr own actions
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